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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF WYOMING

BIGNJ, INC.,
Plaintiff,
VS.

VACU VIN INNOVATIONS LTD.,
and AMZ WATCHDOG, LLC,

Defendants.
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Plaintiff BigNJ, Inc. (“BigNJ”) hereby complains and alleges as follows against
Defendants Vacu Vin Innovations Ltd. (*VVV”) and AMZ Watchdog, LLC (“AMZW™):

INTRODUCTION

1. This case involves a design patent for a utensil rest. In response to the
Defendants’ repeated and wrongful claims of patent infringement, Plaintiff BigNJ brings
this civil action seeking a declaratory judgment of non-infringement, unenforceability, and
invalidity of U.S. Design Patent D904,832 (*’D832 Patent”) together with damages for
tortious interference for the Defendants’ bad faith assertion of the invalid D832 Patent.

2. The design patent laws of the United States allow for a patent covering a
“new, original, and ornamental design . ...” 35U.S.C. § 101. Aninventor may be entitled
to such a design patent unless “the claimed invention was patented, described in a printed
publication, or in public use, on sale, or otherwise available to the public before the
effective filing date of the claimed invention;....” 35 U.S.C. § 102(a)(1).

3. It is a fundamental aspect of patent law that “no person is entitled to patent
an ‘invention’ [or design] that has been “on sale’ more than one year before filing a patent
application.” Pfaff v. Wells Elecs., Inc., 525 U.S. 55, 57 (1998).

4, In this case, VV filed its design patent application for U.S. Patent D904,832
(“’D832 Patent”) more than one year after VV’s affiliate began selling a product identical
to the claimed design as depicted in VV’s patent application.

5. VV’s affiliate’s product and a figure from the D832 Patent are shown below:
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Tomorrow’s Kitchen Facebook U.S. Patent D904,832 (“’D832 Patent™)
(March 21, 2016) Application filed November 8, 2017
(hyperlink to Facebook photo) (hyperlink to D832 Patent)

6. The "D832 Patent is thus anticipated by VV’s affiliate’s identical prior art
designs.

7. Even worse, VV knew of its affiliate’s designs and—in a brazen violation of
its duty of candor—failed to disclose those prior art designs to the USPTO Examiner.

8. Although both Defendants knew the D832 patent is invalid, VV and AMZW
continued to repeatedly assert the D832 Patent against VV’s competitors—including
Plaintiff BigNJ—in an effort to gain a wrongful and unfair business advantage.

THE PARTIES

0. Plaintiff BigNJ, Inc., is a New York corporation with a principal place of
business at 5 Yardley Drive, Dix Hills, New York 11746 (hereinafter “BigNJ” or
“Plaintiff”).

10.  Defendant VVacu Vin Innovations Ltd. is a Dutch corporation with a principal

place of business at Groothandelsweg 1, Delfgauw 2645 EH, Netherlands (hereinafter
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“VV” or “Defendant”). VV is part of the Dutch Creative Brands Group together with its
affiliate “Tomorrow’s Kitchen.” VV does business within the State of Wyoming, is
engaged in continuous and systematic business within the District of Wyoming, conducts
and solicits business within this judicial district (including its patent enforcement business
with AMZW), and VVV derives substantial revenue from its activities in this judicial district.

11.  Defendant AMZ Watchdog, LLC is a Wyoming limited liability corporation
with a principal place of business at 1876 Horse Creek Rd., Cheyenne, WY 82009
(hereinafter “AMZW?” or “Defendant”). AMZW is resident in the State of Wyoming, does
business within the State of Wyoming, is engaged in continuous and systematic business
within the District of Wyoming. In addition, AMZW conducts and solicits business within
this judicial district, and derives substantial revenue from the sales of its products and/or
services within this judicial district—including its sale of the services at issue in this
litigation. On information and belief, AMZW sold services and has made offers for patent
enforcement services in Wyoming and within this judicial district, including offers to VV.

JURISDICTION AND VENUE

12.  Thisisan action for declaratory judgment of patent non-infringement, patent
unenforceability, and patent invalidity arising under the patent laws of the United States,
35 U.S.C. 88 1 et seq. The Court has subject matter jurisdiction under 28 U.S.C. § 1331
(federal question); 28 U.S.C. § 1338(a) (patents or trademarks); and 28 U.S.C. § 1367

(supplemental jurisdiction).
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13.  The Court has personal jurisdiction over AMZW because it resides in this
judicial district and has had continuous and systematic contacts within the State of

Wyoming. AMZW is headquartered in Wyoming, as stated on its website homepage:

https://www.amzwatchdog.com

As shown above, AMZW is headquartered and maintains a principal place of business in
Cheyenne, Wyoming. AMZW purposefully directs business contacts and activities at this
judicial district and residents of this judicial district have used services and products offered
or sold by AMZW. On information and belief, AMZW is registered with the State of
Wyoming to do business in Wyoming as a limited liability company.

14.  This Court has personal jurisdiction over VV because it is a foreign
corporation that contracted with a resident of the State of Wyoming (i.e., AMZW) for the
purposes of enforcing its intellectual property against competitors in the United States. On
information and belief, VV engaged in continuous and systematic contacts with AMZW in

the State of Wyoming, including its contacts related to the D832 Patent and with AMZW,
5
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which is located within this judicial district. On information and belief, VV has
purposefully directed its business contacts and activities at this judicial district for the
purposes of effecting the patent enforcement of the *D832 Patent.

15.  This Court has federal question jurisdiction under 28 U.S.C. 8§ 1331 and
1338(a) because this is a civil declaratory judgment action arising under the Patent Act.
This Court has subject matter jurisdiction over the declaratory judgment claims pursuant
to 28 U.S.C. 88 2201 and 2202 because an immediate and substantial controversy exists
between Plaintiff and Defendants with respect to whether the D832 Patent covers
Plaintiff’s products based on the Defendants claims to Amazon that the Plaintiff’s products
infringe the D832 Patent, which has resulted in the suspension of the Plaintiffs’ product
listings on Amazon.com.

16.  This Court has supplemental jurisdiction over Plaintiff’s claims of tortious
interference with economic or business relationship under 28 U.S.C. § 1367 because those
claims relate to the same operative nucleus of fact as Plaintiff’s claims for declaratory
judgment of non-infringement of the D832 Patent.

17.  Venue is proper in this judicial district under 28 U.S.C. 8 1391(b) because a
substantial part of the events giving rise to this claim took place in this judicial district,
because Defendant AMZW resides and transacts business within this judicial district and
because Defendant VVV contracted with Defendant AMZW to provide services within this

judicial district, and because Plaintiff suffered harm in this judicial district.



Case 2:23-cv-00128-ABJ Document 1 Filed 07/18/23 Page 7 of 242

FACTUAL ALLEGATIONS

18. Plaintiff sells a silicone utensil rest on Amazon.com, as shown below at

Amazon ASINs! including B0874S275K (the “Accused Products™).

19.  Silicone utensil rest products are not new. In fact, such products have been
available from sellers like the VVV (and its affiliate Tomorrow’s Kitchen) since early 2016.
For example, such products are shown below in a product catalog produced by VV’s

affiliate Tomorrow’s Kitchen as early as January 2016:

1 Amazon assigns each product listing on its marketplace a unique “Amazon Standard
Identification Number” which is abbreviated as “ASIN.” Each ASIN is associated with a unique
product listing on Amazon, which maintains millions of ASINs associated with numerous unique
product listings.
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Tomorrow’s Kitchen Tomorrow’s Kitchen
2016 Catalog (Cover) 2016 Catalog (Page 28)

See Exhibit B
(Tomorrow’s Kitchen 2016 Catalog)

20.  Tomorrow’s Kitchen is an affiliate of VV.

21.  The Tomorrow’s Kitchen product catalog depicted products identical to the
subject of the ’D832 Patent and the Accused Products as early as January 2016.

22. In addition to the Tomorrow’s Kitchen product catalog, VV’s affiliate
Tomorrow’s Kitchen depicted such products on Facebook as early as March 21, 2016.

23.  Tomorrow’s Kitchen made the following Facebook post on March 21, 2016:
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See Exhibit C
(Tomorrow’s Kitchen Facebook Post — March 21, 2016)

24.  Inaddition to its Facebook pages, Tomorrow’s Kitchen operated an Amazon
UK ASIN (B0O1CPB3CKG®6) that offered the same products for sale as early as March 12,

2016:



Case 2:23-cv-00128-ABJ Document 1 Filed 07/18/23 Page 10 of 242

See Exhibit D
(Tomorrow’s Kitchen Amazon UK Listing — ASIN BO1CPB3CK®6)

25. In addition to its Amazon UK site, Tomorrow’s Kitchen also operated an

Amazon US ASIN (BO1IHNZYMSA) that offered these same products for sale as early as

10
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June 28, 2016:

See Exhibit E
(Tomorrow’s Kitchen Amazon US Listing — ASIN BOIHNZYMSA)

26.  In addition to Amazon, Tomorrow’s Kitchen also operated its own website

that offered its Utensil Rest products for sale as early as July 5, 2016, as demonstrated by
11
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the Wayback Machine® archives of Tomorrow’s Kitchen’s website:

See Exhibit F
(http://tomorrows.kitchen:80/22601/Products)
(data captured by Archive.org on July 5, 2016)

27.  Notwithstanding the foregoing public disclosure, on November 8, 2017—
more than one year after Tomorrow’s Kitchen disclosed the claimed design—VV filed
for patent protection for the Tomorrow’s Kitchen utensil rest product. See Exhibit A.

28.  During the patent prosecution of the D832 Patent, VVV owed a duty of candor
to the USPTO to disclose information material to patentability. See 37 C.F.R. 8 1.56.

29.  VV knew of prior public uses, sales, and disclosures of the claimed design
by Tomorrow’s Kitchen.

30.  VV knew of the Tomorrow’s Kitchen 2016 Catalog.

31.  VV knew of the Tomorrow’s Kitchen 2016 Amazon Listing BOLCPB3CK®6

12
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32.  VV knew of Tomorrow’s Kitchen’s own website, which advertised products
for sale including a utensil holder identical to the D832 Patent.

33.  VV knew of Tomorrow’s Kitchen’s Facebook postings.

34.  Notwithstanding its duty of candor to the USPTO during the prosecution of
the D832 Patent, VV failed to disclose to the USPTO any of its prior sales, prior
disclosures, and prior public uses of the claimed design. See Exhibit G.

35.  VV’s prior sales, prior disclosures, and prior public uses were material to
patentability.

36. If the Examiner of the D832 Patent had been aware of Tomorrow’s
Kitchen’s prior sales, prior disclosures, and prior public uses of the claimed design, the
Examiner would not have allowed the D832 Patent to issue.

37.  But without the knowledge of the relevant prior art—i.e., Tomorrow’s
Kitchen’s prior sales, prior disclosures, and prior public uses of the claimed design—the
USPTO allowed the *D832 Patent to issue.

38.  VV’s actions in obtaining the *D832 Patent were in bad faith because VV
had actual knowledge of Tomorrow’s Kitchen’s prior sales, prior disclosures, and prior
public uses of the claimed design and failed to disclose that information to the USPTO.

39. Upon the issuance of the ’D832 Patent, VV and AMZW began to

aggressively assert the D832 Patent on Amazon.com against VV’s competitors.

13
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40.  On May 13, 2023, Michiel Rodrigues Pereira with VV asserted the D832
Patent against three Amazon ASINs owned by Plaintiff BigNJ: B0874SHJFX,
B0874S275K, and B0874S11MY. See Exhibit H.

41.  BigNJ advised Amazon that the *D832 Patent was invalid at least because it
had been included in the Tomorrow’s Kitchen January 2016 catalog. Upon learning this
information, Amazon reinstated BigNJ’s product listings.

42.  On July 3, 2023, Chris Keef of AMZW again asserted the D832 Patent
against one ASIN owned by Plaintiff BigNJ: BO874SHJFX. See Exhibits 1.

43.  BIigNJ again advised Amazon that the D832 Patent was invalid at least
because it had been included in the Tomorrow’s Kitchen January 2016 catalog. Upon
learning this information, Amazon once again reinstated BigNJ’s product listing.

44.  BigNJ contacted Chris Keef of AMZW on July 3, 2023, and advised that the
’D832 Patent was invalid and should not be asserted against BigNJ’s product listings.

45.  In response, Chris Keef of AMZW called BigNJ and left the following
voicemail:

Hey, good afternoon Brandon. Chris Keef calling on behalf of your
voicemail this morning in regards to the Vacu Vin design patent
claim. 1-317-028-2501. I’ll refer you to legal counsel, Rosenbaum
and Segall. Speak to Rob Segall. His phone number is 212-256-8490.
I’ll respectfully request all correspondence go through Rob and his uh

team who operate the legal matters on our behalf. That’s Rob Segall
212-256-8490.

14
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46. On July 4, 2023, AMZW again asserted the D832 Patent against three
Amazon ASINs owned by Plaintiff BigNJ: BO0874SHJFX, B0874S275K, and
B0874S11MY. See Exhibit J.

47.  The impact on BigNJ’s Amazon account was immediate. BigNJ’s product
listings for the Accused Products were disabled and BigNJ experienced substantial
business disruption and thousands of dollars in lost revenue. BigNJ was forced to disable
its “Prime Day” specials on two of the biggest shopping days of the year. See
Exhibit K.

48.  AMZW was unwilling to engage in a constructive dialog with BigNJ
regarding the invalid D832 Patent and was unwilling to withdraw its wrongful complaints,
which caused further damages to BigNJ.

49.  AMZW:’s actions were in bad faith because—when presented with evidence
that the D832 Patent was invalid—AMZW refused to withdraw its wrongful complaints
of patent infringement for the ’D832 Patent.

50. Because of VV’s and AMZW’s wrongful acts, BigNJ lost and continues to
lose thousands of dollars per day in online sales.

FIRST CAUSE OF ACTION

Declaratory Judgment of Patent Invalidity of the D832 Patent
(Against VV)

51.  BigNJ incorporates and realleges each and every allegation in the preceding

Paragraphs as if fully set forth herein.
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52.  VVis the owner of the D832 Patent.

53. The ’D832 Patent is invalid at least under 35 U.S.C. 8§ 102 and 103 in view
of the prior art, including but not limited to, Tomorrow’s Kitchen’s own products, prior
public use, prior sales, and prior offers for sale, which occurred more than one-year before
the filing of the patent application that would become the D832 Patent. See Exhibits B,
C,D,E F

54.  The D832 Patent was not filed until November 8, 2017. See Exhibit A.

55.  The ’D932 Patent is invalid in view of the prior art.

56.  BigNJis entitled to a declaratory judgment that the *D832 Patent is invalid.

SECOND CAUSE OF ACTION

Declaratory Judgment of Unenforceability of the ’D832 Patent
(Against VV)

57.  BigNJ incorporates and realleges each and every allegation in the preceding
Paragraphs as if fully set forth herein.

58.  VVis the owner of the D832 Patent.

59. During the patent prosecution of the D832 Patent, VV was aware of
Tomorrow’s Kitchen’s prior sales, prior disclosures, and prior public uses of the claimed
design. See Exhibits B, C, D, E, F. Such prior sales, prior disclosures, and prior public
uses of the claimed design—which were identical to the Defendant’s design patents—were
material to the patentability of the ’D832 Patent. Tomorrow’s Kitchen was an affiliate of

VV and VV would have been aware of such products.
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60. Inviolation of its duty of candor to the USPTO, and with the intent to deceive
the USPTO, VV did not disclose Tomorrow’s Kitchen’s products, prior sales, prior
disclosures, and prior public uses during prosecution. “Inequitable conduct resides in
failure to disclose material information, or submission of false information, with an intent
to deceive . . ..” Kingsdown Medical Consultants Ltd. v. Hollister Inc., 863 F.2d 867, 872
(Fed. Cir. 1988) (en banc). VV committed inequitable conduct by intentionally failing to
disclose Tomorrow’s Kitchen’s products, sales, disclosures, and public uses—which were
prior art—to the USPTO.

61. BigNJ is entitled to a declaratory judgment that the D832 Patent is
unenforceable.

THIRD CAUSE OF ACTION

Declaratory Judgment of Non-Infringement of the D832 Patent
(Against VV)

62.  BigNJ incorporates and realleges each and every allegation in the preceding
Paragraphs as if fully set forth herein.

63.  VV is the owner of the D832 Patent.

64.  The D832 Patent is invalid at least under 35 U.S.C. §8§ 102 and 103 in view
of the prior art, including but not limited to, Tomorrow’s Kitchen’s products which were
sold, offered for sale, in public use, or disclosed to the public more than one-year before

the filing date of the ’D832 Patent. See Exhibits B, C, D, E, F.
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65. The ’D832 Patent was not filed until November 8, 2017. See Exhibit A. The
D832 Patent is invalid in view of the prior art. “It is axiomatic that one cannot infringe an
invalid patent.” Commil USA, LLC v. Cisco Sys., Inc., 720 F.3d 1361, 1368 (Fed. Cir.
2013); see also Richdel, Inc. v. Sunspool Corp., 714 F.2d 1573, 1580 (Fed.Cir.1983) (“The
claim being invalid there is nothing to be infringed.”).

66. Because the D832 Patent is invalid and should never have issued, there is
“nothing to be infringed” and BigNJ is entitled to declaratory judgment that it does not
infringe the D832 Patent.

FOURTH CAUSE OF ACTION

Tortious Interference
(Against VV and AMZW)

67.  BigNJ incorporates and realleges each and every allegation in the preceding
Paragraphs as if fully set forth herein.

68.  Through BigNJ’s Amazon store and its product listings at ASIN
B0874SHJFX, B0874S275K, and B0874S11MY, BigNJ had a valid contractual
relationship and business expectancy for the sale of its utensil rest products and was selling
thousands of dollars in such products on Amazon.

69. On or about May 13, 2023, July 3, 2023, and July 4, 2023, Defendants VV
and AMZW asserted the D832 Patent in a series of wrongful complaints against BigNJ’s

Amazon ASINs. See Exhibits H, I, J.
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70.  In order to assert the D832 Patent in a complaint against BigNJ’s Amazon
ASINs, Defendants necessarily had knowledge of those multiple ASINs and of BigNJ’s
ongoing business relationship with Amazon.

71.  In wrongfully asserting the D832 Patent in a complaint against BigNJ’s
Amazon listings, Defendants intended to induce or cause a breach or termination of that
relationship by requesting that Amazon remove such listings.

72.  The assertion of the D832 Patent—which Defendant VV knew to be
invalid—was an interference for an improper purpose using improper means. In addition,
the Defendant AMZW’s refusal to remove complaints against BigNJ’s product listings
once it learned the facts that the D832 Patent was invalid—was also an interference for an
improper purpose using improper means.

73.  Defendants VV’s and AMZW’s wrongful assertion of the ’D832 Patent—
and refusal to withdraw such complaints once they learned the D832 Patent was invalid—
are actions undertaken in bad faith.

74.  Because Defendants VV and AMZW knew or learned of the existence of the
Tomorrow’s Kitchen prior art products—and because the Defendants VV and AMZW
thereafter refused to withdraw their Complaints against ASINs BO0874SHJFX,
B0874S275K, and B0874S11MY, the Defendant’s actions were undertaken in bad faith.

75. Before the Defendant’s interference with its Amazon listing, BigNJ was

selling thousands of dollars of the Accused Products through its product listings at ASINS
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B0874SHJFX, B0874S275K, and B0874S11MY. The Defendants’ tortious interference
with BigNJ’s business caused substantial reputational and economic damages through (a)
disabled product listing; (b) lost product sales; (c) reputational damage to BigNJ’s Amazon
account, and (d) other damages to BigNJ’s product listing, inventory, and business.

PRAYER FOR RELIEF

Wherefore, BigNJ respectfully prays that the Court enter judgment in its favor and
against the Defendants and award the following relief:

A. A judgment in favor of BigNJ and against VVV declaring that the *D832 Patent
is invalid.

B. A judgment in favor of BigNJ and against VV declaring that VV engaged in
inequitable conduct before the USPTO and that the D832 Patent is unenforceable.

C. A judgment in favor of BigNJ and against VVV declaring that BigNJ has not
and does not infringe the ’D832 Patent.

D. An order and judgment permanently enjoining Defendants VV and AMZW
and its officers, directors, employees, agents, licensees, representatives, affiliates, related
companies, servants, successors and assigns, and any and all persons acting in privity or in
concert with any of them, from further acts of wrongful assertion of the ’D832 Patent.

E. A judgment that this is an exceptional case, pursuant to 35 U.S.C. § 285,

together with an award to BigNJ of its costs and reasonable attorneys’ fees.
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E. A judgment that Defendants VV and AMZW tortiously interfered with
BigNJ’s contract or business expectancy in the sale of its utensil rest products.

F. A judgment awarding BigNJ all damages sustained by BigNJ and/or all
gains, profits, and advantages derived by the Defendants VV and AMZW as a result of
their wrongful acts and tortious interference.

G.  Ajudgment awarding BigNJ punitive damages as a result of the Defendants
VV’s and AMZW’s willful and intentional acts of tortious interference.

l. Any other relief the Court deems just and proper under all circumstances.

Demand for Trial by Jury

BigNJ demands a jury trial on all matters triable to a jury.

DEMAND FOR JURY TRIAL

Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plaintiffs demand

a jury trial on all matters triable to a jury.

DATED this 18" day of July 2023.
Respectfully submitted,

CROWLEY | FLECK

By: /s/ Alaina M. Stedillie
Alaina M. Stedillie

WORKMAN NYDEGGER

Brian N. Platt (pro hac vice)
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Collin Hansen (pro hac vice)

Counsel for Plaintiff BigNJ, Inc.
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